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states a new cause of action. Hackett v. Bank of Calif. (1881) 57 Calif. 335, 
Gates v. Paul (1903) 117 Wis. 170, 94 N. W. 55. See Comment (1918) 27 
Yale Law Journal, 1053; cf. (1919) 28 ibid., 693. Various other tests have 
been laid down to determine the identity of the causes of action. Would the 
same evidence support both of the pleadings? Scoville v. Glasner (1883) 79 
Mo. 449; Whalen v. Gordon (1899, C. C. A. 8th) 95 Fed. 305. Is the measure 
of damages the same in each case? Hurst v. Detroit City Ry. (1891) 84 Mich. 
539, 48 N. W. 44. Are the allegations of each subject to the same defences? 
Goddard v. Perkins (1838) 9 N. H. 488; Phoenix Lumber Co. v. Houston 
Water Co. (1901) 94 Tex. 456, 61 S. W. 707. All of the above suggested 
criteria seem to deal with the method of stating the cause of action rather 
than* with the underlying substantive right. It would seem that the test which 
has the proper basis is whether or not a judgment upon the original pleading 
would bar an action upon the amendment, or vice versa. Reheme v. Clinton 
(1879) 2 Utah, 230; Van Patten v. IVaugh (1904) 122 Iowa, 302, 98 N. W. 119. 
It is submitted that the sole inquiry should be whether or not the plaintiff, in 
his amendment, is still seeking redress for the violation of the same primary 
right set out in his original petition. Using this as a test the result reached 
in the instant case is clearly correct. 

Property — Surface Waters — Obstruction of Natural Flow. — The plaintiff 
and the defendant owned adjoining tracts of land. The plaintiff brought an 
action for alleged damages to his crops caused by the erection of an embank- 
ment on the defendant's land, whereby the surface water, which would naturally 
flow upon the land of the defendant, was sent back to the plaintiff's land. 
Held, that he should not recover. Johnson v. Leazenby (1919, Mo.) 216 S. W. 49. 

Some courts, applying what is called the civil-law theory, hold that the lower 
owner is under a duty to receive surface water in its natural flow. Shaw v. 
Town of Sebastopol (1911) 159 Calif. 623, 115 Pac. 213; Hoehn v. East Side 
Levee & Sanitary District (1916, Sup. Ct.) 203 111. App. 48; City Dairy Co. v. 
Scott (1916) 129 Md. 548, 100 Atl. 295; Crane v. Valley Land Co. (1918, Mich.) 
169 N. W. 18. The real common-law rule is the same as the civil-law rule. 
Ewart v. Cochrane (1861, H. L.) 4 Macq. 117; Beer v. Stroud (1800) 19 Ont. 
Rep. 10; see 3 Farnham, The Law of Waters and Water Rights (1904) sec. 
889b. But other courts, as was done in the instant case, apply, under the mis- 
nomer of the "common-law" theory, the common-enemy rule. Barkley v. 
Wilcox (1881) 86 N. Y. 140, 40 Am. Rep. 519; Gibson v. Duncan (1915) 17 
Ariz. 329, 152 Pac. 856; Rutkoski v. Zalaski (1916) 90 Conn. 108, 06 Atl. 365. 
That rule is that the lower owner has the privilege of building embankments 
to ward off water or filling and grading his land, regardless ot tne consequences 
to the property of the upper proprietor. Walther v. Cape Girardeau (1912) 
166 Mo. App. 467, 149 S. W. 36; Louisville N. O. & T. R. R. v. Jackson (1916) 
123 Ark. 1, 184 S. W. 450. There are some jurisdictions which make the 
reasonableness of the use the basis of determining whether or not the lower 
owner may obstruct surface waters. Swett v. Cutts (1870) 50 N. H. 439, 9 
Am. Rep. 276; Peterson v. Lundquist (1908) 106 Minn. 339, 119 N. W. 50; 
see Comment (1902) 12 Yale Law Journal, 41. Still other authorities have 
suggested that the court in applying any of the rules should distinguish between 
rural and city property. Cf. Levy v. Nash (1908) 87 Ark. 41, 112 S. W. 173, 
20 L. R. A. (N. S.) 155. note. 

Quasi-Contracts — Carriage of the Mail by Railroad. — The plaintiff sued the 
United States to recover a balance claimed to be due for carrying mail through 
a series of years, basing its claim upon an implied contract arising from the 
fact that, having been compelled to carry the mail, its property had been taken 
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for public use without reasonable compensation therefor. The plaintiff had 
been paid an inadequate amount authorized by the statute as interpreted by the 
postal authorities. Held, that recovery should be denied. Brandeis, J., dis- 
senting. New York, New Haven and Hartford R. R. v. United States (1919) 
40 Sup. Ct. 67. 

The plaintiff, postmaster in a village situated on the defendant's railroad, 
carried the mail bags four times a day for several years from the station to 
the post-office. The agents of the defendant knew that the plaintiff thought this 
was part of his official duties. On learning that the railroad was paid according 
to contract for the services which he was rendering, the plaintiff ceased the 
carrying and sued for the value of his services. Held, that he should recover. 
Blackwood v. Southern Ry. (1919, N. C.) 100 S. E. 610. 

In the first case the court decided that the statute governing the compensation 
to be paid for carrying the mail justified the interpretation put upon it by the 
postal authorities. And the plaintiff voluntarily accepted and performed the 
service with knowledge of what the United States intended to pay, and of the 
method used to estimate compensation. Further, it was not required by law to 
carry the mail. See Eastern R. R. v. United States (1889) 129 U. S. 391, 395, 
9 Sup. Ct. 320, 321. Had the United States, after the rendition of the service, 
made an express promise to pay an additional sum, such promise would not be 
binding. Cf. Roscorla v. Thomas (1842) 3 Q. B. 234; cf. Davis v. Morgan 
(1903) 117 Ga. 504, 43 S. E. 732. Since it could not be held on an express 
promise subsequently made, a fortiori it could not be held on one implied in 
fact or on a quasi-contractual duty imposed by law without consent. But in 
the second case there was nothing which tended in any way to show that the 
plaintiff was working for any liquidated amount. Both cases seem correct, and 
illustrate the difference between services performed for a definite amount, no 
matter how small, and those rendered without a definite compensation in view. 

QUASI-CONTRACTS — MISTAKE AS TO EXISTENCE OF A CONTRACT. — A Spanish 

concession to the claimant for the construction and operation of telegraphic 
lines in the Philippine Islands provided for reduced rates for all official mes- 
sages, a tax to be paid to the government on all receipts from messages trans- 
mitted over these cables, and payment to the claimant by the government of an 
annual subsidy. The United States government, in taking over the Philippine 
Islands, never acted on these concessions. It agreed in 1899, through its Secre- 
tary of War, to use the cables at the "established" rates; it was charged the 
reduced rates provided for in the concessions. In 1005, the claimant volun- 
tarily paid into the treasury of the Philippine government $23,000 as taxes on 
receipts computed under the concession requirements. The United States gov- 
ernment never received nor demanded this money, nor did it pay any subsidy, 
as specified in the concession. The claimant filed a petition in the Court of 
Claims against the United States government to recover $440,000, the amount 
of subsidy provided for in the concession. Held, that recovery should not be 
allowed. Eastern Extension etc. Co. v. United States (1920) 40 Sup. Ct. 168. 

In accord with the claimant's theory that there was a true contract implied in 
fact, the court based its decision chiefly on the lack of legal power in the 
government agents concerned in the transactions since 1899 to place the United 
States under contractual duties. However, these agents were empowered to send 
these messages. And though no contract existed in fact, yet it is submitted 
that a non-contractual right might have arisen in the instant case. The true 
basis of a right and duty in quasi-contract is the receipt of a benefit by the 
defendant which it is inequitable for him to retain. Underhill v. Rutland R. R. 
(1916) 90 Vt. 462, 98 Atl. 1017; see Corbin, Quasi Contractual Obligations 
(1912) 21 Yale Law Journal, 533. The claimants erroneously believed that 



